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Abstract

The distance contract which is concluded electronically is used
widely throughout the world. The development of modern means of
communications involving the Internet and email has contributed
to the widespread use of this type of contract. Among the reasons
behind the emergence of the wide use of the distance contract is
the issue surrounding withdrawal from a legal contract.

Looking at the various views and laws that regulate the distance
contract, this paper explores what developments have emerged.
One important idea that has emerged is the notion that the parties
to the contract must bear the risk of loss and as well as its resulting
impact when withdrawing from such contracts. We also refute the
majority of the opinions in this area and have adopted a different
position independent of those opinions.

In this research we deal with the concept of withdrawal in the
distance contract, referring to the various legal opinions in the
jurisprudence to date to determine the legal basis of withdrawal. We
touch on the propensity to deteriorate after withdrawal, and assess
the views given to the legal basis of withdrawal while indicating
the role and impact of the liability of deterioration to determine
an appropriate and specific legal basis for withdrawal. We clearly
.state our opinions regarding these issues
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(79) Code Civil Art. 1138 Lobligation de livrer la chose est parfaite par le seul
consentement des parties contractantes.
Elle rend le créancier propriétaire et met la chose a ses risques des 'instant ou elle a
da étre livrée, encore que la tradition n’en ait point été faite, a moins que le débiteur
ne soit en demeure de la livrer ; auquel cas la chose reste aux risques de ce dernier.

(80) Turk Borclar Kanunu Madde 183 - Halin icabindan veya hususi
sartlardan miutevellit istisnalarin maadasinda, satilan seyin nefi
ve hasar1 akdin in’ikadi anindan itibaren musteriye intikal eder.
Bununla beraber yalmiz nevan tayin edilmis olan mebiin ayirt
edilmis olmas1 da lazimdir ve baska bir yere gonderilecek ise bayiin
bu maksata mebi Uzerinden vyedini refetmis bulunmasida sarttir.
Taliki sart ile yapilan akitlerde temlik edilen seyin nefi ve hasari ancak sartin
tahakkuku anindan itibaren iktisap edene gecer.

(81) Turgut Akinturk, Satim Akdinde Hasarin Intikali, Ankar Universitesi Hukuk
Fakultesi Yayinlari, Sevinc Matbaasi, Ankara 1966, p. 69.
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98JANE K. WINN & BRIAN H. BIX, Diverging Perspectives On Electronic Contracting
In The U.S. And Eu, 06 p. 186, Consumer Confidence in E-Commerce: lessons
learned from the e-confidence initiative, Commission Staff Working Document,
Commission Of The European Communities, Brussels, 2004 p 4.

(99)The European Directive 97/7/EC On The Protection Of Consumers In Respect Of
Distance Contracts Article 6 Right Of Withdrawal

1. For any distance contract the consumer shall have a period of at least seven

working days in which to withdraw from the contract without penalty and without
giving any reason. The only charge that may be made to the consumer because of
the exercise of his right of withdrawal is the direct cost of returning the goods.
2. Where the right of withdrawal has been exercised by the consumer pursuant to this
Article, the supplier shall be obliged to reimburse the sums paid by the consumer
free of charge. The only charge that may be made to the consumer because of the
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exercise of his right of withdrawal is the direct cost of returning the goods. Such
reimbursement must be carried out as soon as possible and in any case within 30 days.
(100) 3. Unless the parties have agreed otherwise, the consumer may not exercise the
right of withdrawal provided for in paragraph 1 in respect of contracts:
(101)- for the supply of goods or services the price of which is dependent on fluctuations
in the financial market which cannot be controlled by the supplier,
(102)- for the supply of goods made to the consumer’s specifications or clearly
personalized or which, by reason of their nature, cannot be returned or are liable to
deteriorate or expire rapidly,

(103)- for the supply of audio or video recordings or computer software which were
unsealed by the consumer,

376



sad 06 g 2801 o poll agall o clatunl] Jpaal igilall gulal

2 gl Slaa ane Il Gl cpe dils (g iSIW ral yully pleatl 22T 213 Al 2 Pyl
il oy Ll I3 Bl

Jrolintly L 3o pan 21 Caliz¥ delSad ol das S Lol (S, oilal 2 Lol
2 llgiall” o Gle pals £l 5311 Gy A1 5,500 01 655 G ras¥) damsil (e
L o) (3939 preald ol 3515 0o sl s IO L Jatall 20 51 i (0 Byl 352011
0D 595l el 3 ey Jgaall 5 yue 61 o Lo jle 050 o (939 Bl ghne 2 dude
O eyl sgaall e Joaall cllgiaell et L 33U oia e dal I 5,340 et LS
o albsls! Ledde Lo 150 o1 sl bl e 2L canian 43 plud) SIS 13] Lo aal
RETRV. L] o IS 130 Jpatall 3 Jlostanl cllgionl gl IS il puis
109 % o Mo 50 s O Jetmll (o L 51 ccalil] 2yl el (o ]
Oe O Olg sl Gle 0,515 uin o NG I3 5800 3550m 3okt o 4isles
L.;u\ Wl 028 2 Jgaadl (e cllgioa| A01Sa] avte Jaiiy Ol A3 pe il Joall (Sl

uyLB_H |.'_\.Aj .

(104) CAYMA HAKKI MADDE 8- TUKETICI; MAL SATISINA ILISKIN MESAFELI
SOZLESMELERDE, TESLIM ALDIGI TARIHTEN ITIBAREN YEDI GUN
ICERISINDE HICBIR HUKUKI VE CEZAI SORUMLULUK USTLENMEKSIZIN
VE HICBIR GEREKCE GOSTERMEKSIZIN MALI REDDEDEREK SOZLESMEDEN
CAYMA HAKKINA SAHIPTIR. HIZMET SUNUMUNA ILISKIN MESAFELI
SOZLESMELERDE ISE, BUSURE SOZLESMENIN IMZALANDIGI TARIHTE BASLAR.
SOZLESMEDE, HIZMETIN IFASININ 7 GUNLUK SURE DOLMADAN YAPILMASI
KARARLASTIRILMISSA, TUKETICI IFANIN BASLAYACAGI TARIHE KADAR
CAYMA HAKKINI KULLANABILIR. CAYMA HAKKININ KULLANIMINDAN
KAYNAKLANAN MASRAFLAR SATICI VEYA SAGLAYICIYA AITTIR.
ole Wl 24T g sy (e 3580l g cndle Sl olsall Auds Lgale G o 653 alis U1 028 26555

) adall e Jgaadl 3 Funslen cllgial | gl Ha g N aludl

MALIN TESLIMI SOZLESMEYE TARAF OLAN TUKETICI DISINDA BIR KISIYE
YAPILSA DAHI TUKETICI CAYMA HAKKINI KULLANABILIR. BU DURUMDA
SATICI MALI 9 UNCU MADDENIN DORDUNCU FIKRASI HUKMU UYARINCA
UCUNCU KISIDEN TESLIM ALIR.

(105) TUKETICININ OZEL ISTEK VE TALEPLERI UYARINCA URETILEN VEYA
UZERINDE DEGISIKLIK YA DA ILAVELER YAPILARAK KISIYE OZEL HALE

GETIRILEN MALLARDA TUKETICI CAYMA HAKKINI KULLANAMAZ. AYRICA
TUKETICI, NITELIGI ITIBARIYLE IADE EDILEMEYECEK, HIZLA BOZULMA VEYA
SON KULLANMA TARIHI GECME IHTIMALI OLAN MALLAR SOZ KONUSU
OLDUGUNDA CAYMA HAKKINI KULLANAMAZ.
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