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! Seliazniova. T.. Search Term Begin Prospective Non-Performance oSearch Term End r
Anticipatory Breach of Contract (Comparison of the Belarusian Approach to CISG
Application and Foreign Legal Experience). Journal of Law and Commerce. Fall. 2004.
pp. 111-140. at 118. Hornung. R.. Gemeinsame Bestimmungen iiber die Pflichten des
VerkaeufersunddesKaufers. Art.71. p. 658. in: Schlechtriem. P.  Schwenzer. I.. Kommentar
zum Einhetlichen UN-Kaufrecht Das Ubereinkommen der Vereinten Nationen iiber
Vertraege tiber den internationalen Warenkauf -CISG-. Verlag C.H. Beck. Munich 2004.
(cited: Hornung. in: Schlechtriem ; Schwenzer. Art. 71). Hammer. W.H.. Das Zurii
ckhaltungsrecht gemaess Art. 71 CISG im Vergleich zu den Kaufgesetzen der Nordischen
Staaten unter Einbeziehung transportrechlicher Aspecte Eine rechtsvergleichende Studie.
Peter Lang. 1999. p. 72. von Ziegler. A.. The Right of suspension and Stoppage in Transit
(and Notification Thereof). Journal of Law and Commerce. Vol. 25. 2005-2006. pp. 353~
374. at 253.
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*Seliazniova. Ibid. p. 116.
> Bennett. H.T.. Suspension of Performance. in: Bianca. C.M. ; Bonell. M.J.. Commentary on
the International Sales Law. The 1980 Vienna Sales Convention. Giuffré . Millan. 1987.
p. 518. Silveira. Mercédeh Azeredo da. Anticipatory Breach Under the United Nations
Convention on Contracts for the International Sale of Goods. Nordic Journal of
Commercial Law. issue 2005 #2. p. 1-51. at 2. 35l ged olis 3l @a¥l 2800 Guuma Gudd
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8 DiMatteo. L.A. and others. The Interpretive Turn in International Sales Law: An Analysis
of Fifteen Years of CISG Jurisprudence. Northwestern Journal of International Law &
Business. Vol. 24. 2004. pp. 299-444. at 411.

* Haddad. H.. Remedies of the Unpaid Seller in International Sale of Goods Under ULIS
and 1980 UN Convention. 1*'ed.. Law & Arbitration Centre. Amman - Jordan. 1985.
p- 169. Honnold. J.O.. Uniform Law for International Sales under the 1980 United
Nations Convention. 2™ ed.. Kluwer Law and Taxation Publishers. Deventer . Boston.
1991. pp. 485. 489. Bennett. Ibid. p. 520.
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" Vanwijck-Alexanndre. M.. Anticipatory Breach and Instalment Contracts in the CISG.

IBLJ. no. 3/4. 2001. pp. 353-378. at 358.
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2Schlectriem. P.. Internationales UN-Kaufrecht. Ein Studien- und Erlaeuterungsbuchzum
Uebereinkommen der Vereinten Nationen ueber Vertraege ueber den internationalen
Warenkauf (CISG). 3" ed.. Mohr Siebeck. 2005. p. 174. Bennett. Ibid. p. 521. Schnyder.
A K. / Straub. RM.. § 71 CISG. Rn 14. in: Honsell. H. (ed.). Kommentar zum UN-

& | & Kaufrecht Ubereinkommen der Vereinten Nationen iiber Vertraege iiber den
internationalen Warenkauf (CISG). Springer. 1997. von Ziegler. Ibid. p. 358. Silveira.
Ibid. p. 6. Nyer. Withholding Performance for Breach in International Trandactions:
an Exercise in Equation. Proportions or Coercion?. Pace International Law Review.
Vol. 18. 2006. pp. 29-81. at 78. Winship. P.. Articles 67-77 CISG. Art. 71. n. 5. in
Ferrari. F. / Flechtner. H. / Brand. R.A. (eds.). TheDraft UNCITRAL Digestand Beyond:
Cases. Analysis and Unresolved Issues in the U. N. Sales Convention Papers of the
Pitsburgh Conference Organized by the Center for International Legal Education
(CILE). Sellier. European Law Publishers. 2003. Haddad. Ibid. pp. 175-176. s a1 .52
ARV = 187 5 palall al ls S50 o plaadl ol gl sde 2 AR UALL a3 garme Jlen Susall e YYE (o Gelud]
¢33 ,-. Landgericht Berlin - Germany. decision no. 52 S 247,94. dated 15.9.1994. in.
Unilex Database: “(Nach Art. 71) kann eine Vertragspartei die Erfiillung ihrer Pflichten
aussetzen. wenn sich nach Vertragsabschlufl herausstellt. dafl die andere Partei einen
wesentlichen Teil ihrer Pflichten nicht erfiillen wird. was sich aufgrund des Verhaltens
bei der Vorbereitung der Erfiillung oder bei der Erfiillung des Vertrages ergeben kann.
Dazu bedarf es nicht notwendig einer wesentlichen Vertragsverletzung im Sinne des
Art. 25 CISG”.

13 Schlechtriem. Ibid. p. 174. Strub. G.. The Convention on the International Sale of Goods:
Anticipatory Repudation yProvisions and Developing Countries. LC.L.Q. Vol. 38.
1989. pp. 475-501. at 494. Hammer. Ibid. p. 85. vva jo — ¥vA po  siladl o511 L uis

!4 China International Economic & Trade Arbitration Commission. Arbitral Award no.
CISG/1997,35. dated 16.12.1997. in: CISG Online: “Article 71 describes two situations
of fundamental breach. which is a serious deficiency in a party’s ability to perform
or in his creditworthiness. or his conduct in preparing to perform or in performing the
contract”.
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*Hornung. in: Schlechtriem / Schwenzer. Art. 71. p. 660. von Ziegler. Ibid. p. 358. Bennett.
Ibid. p. 521.

'“yon Ziegler. Ibid. p. 358. Huber. P.. CISG Art. 71 | Verschlechterungseinreden.. Rn. 4. in:
Miinchener Kommentar zum Biirgerlichen Gesetzbuch. edited by: Rebmann. K. and
others. 4" ed.. Verlag C.H. Beck. Munich. 2004.

7Huber. CISG Art. 71.Ibid. Rn. 4. Hornung, in: Schlechtriem ; Schwenzer. Art. 71. pp. 660-661.

¥ Vanwijck-Alexanndre. Ibid. p. 358. Silveira. Ibid. p. 6.

19 Strub. Ibid. p. 494. Huber. CISG Art. 71. Ibid. Rn. 4. Hammer. Ibid. p. 85. Schnyder
Straub. Ibid. Rn 13. Hornung, in: Schlechtriem ; Schwenzer. Art. 71. p. 660. Secretariat
Commentary on the (1978) draft Convention on Contracts for the International Sale
of Goods. Document A,;Conf. 97/5. in: United Nations. United Nations Conference
on Contracts for the International Sale of Goods. Vienna. 10 March - 11 April 1980.
Official Records. Documents of the Conference and Summary Records of the Plenary
Meetings and of the Meetings of the Main Committees. New York 1981. pp. 14-66. at
52. n. 5 (hereinafter cited: Secretariat Commentary. Article 62 of the 1978 draft (i.e.
article 71 CISG). vvt o goluadl g U1 L 3ud

2 Hammer. Ibid. p. 85. von Ziegler. Ibid. p. 358.

! Schlechtriem. Ibid. p. 174.

2 Oberlandesgericht Hamm - Germany. decision no. 19 U 97,91. dated 22.9.1992.
in: Unilex Database: “Denn die Schlechtlieferung einer nur geringen Teilmenge
einer Teillieferung (420 kg von 22.400 kg) kann ... nicht als Nichterfiillung eines
wesentlichen Teiles der Verkauferpflichten angesehen werden. die nach Artikel 71
Abs. 1 b CISG die Beklagte zur Verweigerung der Abnahme der noch ausstehenden
Liefermenge berechtigte”.

2 Rechtbank ‘s-Hertogenbosch - Netherlands. Malaysia Dairy Industries Pte. Ltd. v.

Dairex Holland BV. case no. 9981,/ HAZA 95-2299. dated 2.10.1998. in: CISG Online.
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* von Ziegler. Ibid. p. 354. von Ziegler. Ibid. p. 361. Silveira. Ibid. p. 9. Hornung. in:

Schlechtriem Chamber of Commerce and Trade. Arbitral Award no. 48 of 2005.

- | - in: CISG Online. China Yituo Group Company v. Germany Gerhard Freyso LTD
GmbH & Co. KG. decided by the Second Intermediate People’s Court of Shanghai
- People’s Republic of China. on 22.6.1998. in: CISG Online. Tribunal de Commerce
de Bruxelles. 11éme ch. - Belgium. decision no. R.G. 4.825,91. dated 13.11.1992.
in: Unilex Database. Belarusian Chamber of Commerce and Industry International
Court of Arbitration. Arbitral Award no. 24,13-95. dated 5.10.1995. in: CISG Online.
Landgericht Aachen - Germany. decision no. 43 O 70,95. dated 19.04.1996. in: Unilex
Database.

» Hof van Beroep Gent - Belgium. decision no. 1997,AR,2235. dated 26.4.2000. in: CISG
Online. “the reliance by obuyer] on an exceptio non adimpleti contractus is out of
the question. unless Obuyer] could prove a legal connection between the suspended
agreement and the agreement in relation to which a claim could be made by obuyer];
in other words. a sufficient mutual interdependence of the agreements. However
obuyer] did not provide such evidence”. Oberlandesgericht Diisseldorf - Germany.
decision no. 6 U 87,96. dated 24.04.1997. in: Unilex Database: “Aufgrund dieser
Zuriickbehaltungsrechte kann namlich lediglich die Leistung zuriickgehalten werden.
die zu der vom Gldubiger geschuldeten Leistung in einem Gegenseitigkeitsverhéltnis
steht”.

26 Oberlandesgericht Dresden — Germany. decision no. 2 U 2723,99. dated 27.12.1999. in.
Unilex Database: “Der von der Beklagten im Zusammenhang mit den Verhandlungen
tiber Etylacetat-Lieferungen verfolgte Schadensersatzanspruch steht mit den
streitgegenstidndlichen Klageforderungen bereits nicht in dem nach Artikel 71 Abs. 1
CISG erforderlichen synallagmatischen Zusammenhang”.

27 Zirich Chamber of Commerce — Switzerland. Arbitral Award no. ZHK 273,95. dated
31.5.1996. in: CISG Online.
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8 Huber. CISG Art. 71. Ibid. Rn. 4. von Ziegler. Ibid. pp. 357-358.

¥ Hungarian Chamber of Commerce and Industry Court of Arbitration. Arbitral
Award no. VB/94131. dated 05.12.1995. in: Unilex Database: “Die Verbesserung
durch Reparatur war eine Pflicht der klagenden Partei. Nach Art. 71 Abs. 1 litb
Kaufrechtsiibereinkommen konnte sie diese Pflicht aber aussetzen. wenn sich nach
Vertragsabschlui herausstellte. dass die andere Partei wegen ihres Verhaltens bei
der Vorbereitung der Erfillung oder bei der Erfillung den Vertrag nicht erfiillen
werde”.

T e bl gyl guss 0

1 Schlechtriem. Ibid. p. 170. Hornung, in: Schlechtriem / Schwenzer. Art. 71. p. 661. von Ziegler.

Ibid. p. 357. Silveira. Ibid. p. 6. Haddad. Ibid. p. 173. Schnyder , Straub. Ibid. Rn 29. Huber.

CISG Art. 71. Ibid. Rn. 5.
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** Vanwijck-Alexanndre. Ibid. p. 358. Huber. CISG Art. 71. Ibid. Rn. 6. Fischer. J.. Die
Unsischerheitseinrede Eine rechtsvergleichende Untersuchungueber die Rechte
eines Vertragspartners bei Vemoegensverschlechterung der anderen Partei zum
deutschen und US-amerikanischen Recht sowie zu den Einheitlichen Kaufrechten.
Verlag Peter Lang. Frankfurt am Main . Bern . New York . Paris. 1987. p. 213. ICC
Court of Arbitration — Zurich. Arbitral Award no. 9448. dated 00.07.1999. in: Unilex
Database.

¥ Hornung, in: Schlechtriem ; Schwenzer. Art. 71. p. 660. Huber. CISG Art. 71. Ibid. Rn. 7.
Schnyder , Straub. Ibid. Rn 15.

¢ Huber. CISG Art. 71. Ibid. Rn. 8. Secretariat Commentary. Article 62 of the 1978 draft (i.e.

article 71 CISG). p. 52. 0. 4. £\ po s @oliatl g p11 3yl e

7 Strub. Ibid. p. 495. Haddad. Ibid. p. 173. Schnyder , Straub. Ibid. Rn 18. Secretariat

Commentary. Article 62 of the 1978 draft (i.e. article 71 CISG). p. 52. n. 4.
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#Schnyder / Straub. Ibid. Rn 18.

¥ Schlechtriem. Ibid. p. 170. Hammer. Ibid. p. 76. von Ziegler. Ibid. p. 360.
Silveira. Ibid. p. 6. Schlechtriem. Ibid. p. 170. Strub. Ibid. p. 495. Hammer. Ibid. p. 76. von *°
Ziegler. Ibid. p. 360. Secretariat Commentary. Article 62 of the 1978 draft (i.e. article -
AV (o Galaadl g1 el s YYY o oliadl e, s . 71 CISG). p. 52.n. 4

‘' Hammer. Ibid. p. 76. Hornung, in: Schlechtriem ; Schwenzer. Art. 71. p. 661. von Ziegler.
Ibid. p. 360. Bennett. Ibid. p. 519. Seliazniova. Ibid. p. 127.
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Amin Dawwas. Die Giiltigkeit des Vertrages und das UN-Kaufrecht. Doctoral Thesis
- University of Humboldt (Germany). 1998.

* Bulgarian Chamber of Commerce and Industry. Arbitral Award no. 39,93. dated
24.1.1994. in: CISG Online.

¢ Schlechtriem. Ibid. p. 170. Vanwijck-Alexanndre. Ibid. p. 360. Huber. CISG Art. 71. Ibid.
Rn. 8. Hornung, in: Schlechtriem ; Schwenzer. Art. 71. p. 661. Silveira. Ibid. p. 7. .«
EVV o bl g A1 a5l

*7Schlechtriem. Ibid. p. 170. Silveira. Ibid. p. 7.
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# Schlechtriem. Ibid. p. 170. Hornung, in: Schlechtriem ; Schwenzer. Art. 71. p. 661. von

Ziegler. Ibid. p. 360. Schnyder ; Straub. Ibid. Rn 27.
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%0 Schlechtriem. Ibid. p. 170. Hammer. Ibid. p. 76. Oberster Gerichtshof. Austria. decision
no. 2 Ob 328/97t. dated 12.2.1998. in: Unilex Databse: “Ein schwerwiegender Mangel
der Kreditwiirdigkeit. wie er hier von der klagenden Partei geltend gemacht wird.
ist etwa gegeben. wenn iiber das Vermogen des Schuldners ein Insolvenzverfahren
eroffnet worden ist oder der Schuldner seine Zahlungen oder Lieferungen eingestellt
hat”.

> Schnyder / Straub. Ibid. Rn 27. von Ziegler. Ibid. p. 360. Oberster Gerichtshof. Austria.
decision no. 2 Ob 328,/97t. dated 12.2.1998. in: Unilex Databse: “Einzelne verspitete
Zahlungen oder eine schleppende Zahlungsweise geniigen fiir sich in der Regel nicht.
einen schweren Mangel der Kreditwiirdigkeit anzuzeigen”.

32 Schlechtriem. Ibid. p. 170.

> Silveira. Ibid. p. 7. Secretariat Commentary. Article 62 of the 1978 draft (i.e. article 71
CISG). p. 52. n. 3.

**Vanwijck-Alexanndre. Ibid. p. 360. Seliazniova. Ibid. p. 138.

> Huber. CISG Art. 71. Ibid. Rn. 8. von Ziegler. Ibid. p. 360. Silveira. Ibid. p. 7.

.Schnyder / Straub. Ibid. Rn 21 :cus cattnss

*¢ Bulgarian Chamber of Commerce and Industry. Arbitral Award no. 39,93. dated
24.1.1994. in: CISG Online: ‘The seller has the right to suspend the performance of his
obligations. if after the conclusion of the contract. it becomes apparent that the other
party will not perform a substantial part of his obligations as a result of ... impossibility
to prepare to perform”.

%7 Secretariat Commentary. Article 62 of the 1978 draft (i.e. article 71 CISG). p. 52. . 3.

93

jarain 11.indd 93 @ 10/20/08 8:07:55 AM



O e gl Conanll a3y Ledde atll 09d¥ ol el il Lle ol eyl ‘3\,
et gl slga ol ©0a Al Jarioas o o a0 punl) 2SN SIS e s %
.62L_djﬁj‘ L__n.\m L@A‘Mu‘)ﬁl’aﬂj L6ll.u.uL;.A

O = L 48Lal e (A) 3l alSaY Ling — idlaiall ooms ¥ Jlsa ¥l S 2
@l 5, aliidy S nanll e Gaall e e Vst OIS Lo | 3] dal 3201 2udis iy gy
Slaslgall 2aylan yud (LI e 2ads @lod 4] o cleid) (gl 13 g mall oIS 15
Cague g natl of cofy ¥ Glis oY del il 2l Cadg 5L Gy Mo caZall 2550l
e onalall Bl aa LasY el 6,a ] el Huusl dily Logans caal 330 ity Y
ALalS de Ll L) @l aoe ) 62l il Slsn ane 5,559 O paidl (miins
@ ol Zebadl (e ala cja (el gauy dedd @0al) ald aual e i3 o Ul
psw

* Hornung, in: Schlechtriem ; Schwenzer. Art. 71. p. 662. von Ziegler. Ibid. p. 360. Huber.
CISG Art. 71. Ibid. Rn. 9.
9 Strub. Ibid. p. 495. Hornung, in: Schlechtriem ; Schwenzer. Art. 71. p. 662. Huber. CISG
Art. 71. Ibid. Rn. 9.
% Hornung, in: Schlechtriem ; Schwenzer. Art. 71. p. 662. von Ziegler. Ibid. p. 360. Huber.
CISG Art. 71. Ibid. Rn. 9.
6t Silveira. Ibid. p. 8. Bennett. Ibid. p. 520. Schnyder , Straub. Ibid. Rn 23. Yang. Y.
Suspension Rules under Chinese Contract Law. the UCC and the CISG: Some
Comparative Perspectives. China Law & Practice (September 2004). pp. 23-27. also
available on the Internet at. http.//www.cisg law.pace.edu/cisg,/biblio/yang.htmI . .=
sl 55l (ilal amill @) L sgmy Lid 3311 I3 (e hlinl] SIsadl sl 353e caems Jole UNCITRAL
2l
AV o el gl s 6
% Vanwijck-Alexanndre. Ibid. p. 361. Seliazniova. Ibid. p. 124. Hammer. Ibid. p. 76. Hornung,
in: Schlechtriem , Schwenzer. Art. 71. p. 666. Huber. CISG Art. 71. Ibid. Rn. 6. Ziirich
Chamber of Commerce — Switzerland. Arbitral Award no. ZHK 273,95. dated 31.5.1996. in:
CISG Online.
¢ Landgericht Miinchen — Germany. decision no. 12 HKO 4174,99. dated 6.4.2000. available
on the internet at: http.//www.cisg-online.ch,cisg/urteile/665.htm
6 Belarusian Chamber of Commerce and Industry International Court of Arbitration.
Arbitral Award no. 24,/13-95. dated 5.10.1995. in: CISG Online. “the oBuyer] cannot
refer to the incomplete delivery of the goods by the oSeller]. if this non-delivery was
caused by the oBuyer]’s refusal to pay for a significant part of the goods which have
already been delivered”.adsutl 4,L=tl ICC « juyall e WV (o 1488 5 oalall By yall dagill 513 Vs
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 Tribunal of International Commercial Arbitration at the Russian Federation Chamber
of Commerce and Industry - Russian Federation. Arbitral Award no. 104,1997.
dated 25.5.1998. in: CISG Online: “Taking into account the above mentioned clearly
expressed term of the contract stating that “in case of delay in presenting a bank
guarantee. the seller has a right to suspend delivery and to attribute all his losses
caused by such delay to buyer’s account.” the Tribunal finds that the seller rightfully
suspended deliveries”.

8 CLOUT. Caseno.311. Oberlandesgericht Kéln - Germany. decisionno. 27 U 58,95. dated
08.01.1997. in: Unilex Database: “Was die Riickgabe der drei Mill-Fésser anbetriftt.
haben die Parteien ein Zuriickbehaltungsrecht der Klagerin - zumindest konkludent
- individualvertraglich abbedungen. Der Beklagten gegentiber hat sich die Klagerin
verpflichtet. die Fasser nach deren Umriistung innerhalb kurzer Frist zurtickzugeben.
ohne wegen einer etwaigen Restkaufpreisforderung vor der Abholung der Fésser einen
entsprechenden Vorbehalt geltend zu machen. Da die Parteien schon zuvor tiber die
Frage einer restlichen Zahlungsverbindlichkeit der Beklagten gestritten hatten. durfte
die Beklagte nach Treu und Glauben darauf vertrauen. daf} die Klagerin. die ihr die
Riickgabe der Fisser vorbehaltlos versprochen hatte. deren Riicksendung nicht unter
Berufung auf ein Zuriickbehaltungsrecht verweigern werde”.

% Oberlandsgericht Karlsruhe - Germany. decision no. 17 U 136,03. dated 20.7.2004. available

on the internet at: http.//www.cisg-online.ch/cisg//urteile/858.pdf
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70 Kantonsgericht Appenzell Ausserrhoden - Switzerland. decision no. Proz. Nr. 433,02.
dated 10.3.2003. in: CISG Online.

7! Oberlandesgericht Hamm - Germany. decision no. 19 U 127,97. dated 23.6.1998. in:
http.//www.cisg-online.ch/cisg//urteile/434. htm Oberster Gerichtshof - Austria.
decision no. 10 Ob 518,95. dated 6.2.1996. in: Unilex Database.

72 Landsgericht Berlin — Germany. decision no. 52 S 247,94. dated 15.9.1994. in: Unilex
Database.

73 I1CC Court of Arbitration — Paris. Arbitral Award no. 8611/HV,/JK. dated 23.01.1997.
in: Unilex Database.

7 Oberlandsgericht Diisseldorf - Germany. decision no. I-6 U 210,03. dated 22.7.2004. in:
Unilex Database.

7> Gerechtshof Leeuwarden - Netherlands. decision no. 0400549. dated 31.8.2005. in.
CISG Online.

76 China International Economic & Trade Arbitration Commission. Arbitral Award no.
CISG/1994,04. dated 30.3.1994. in. CISG Online.
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77 Tribunal of International Commercial Arbitration at the Russian Federation Chamber of
Commerce and Industry - Russian Federation. Arbitral Award no. 102,1997. dated
22.1.1998. in: CISG Online. Tribunal of international Commercial Arbitration at the
Ukraine Chamber of Commerce and Trade. Arbitral Award no. 48 of 2005. in: CISG
Online. China Yituo Group Company v. Germany Gerhard Freyso LTD GmbH & Co.
KG. decided by the Second Intermediate People’s Court of Shanghai - People’s Republic
of China. on 22.6.1998. in. CISG Online. Tribunal de Commerce de Bruxelles. 11éme
ch. - Belgium. decision no. R.G. 4.825,91. dated 13.11.1992. in: Unilex Database.
Belarusian Chamber of Commerce and Industry International Court of Arbitration.
Arbitral Award no. 24,/13-95. dated 5.10.1995. in: CISG Online. Landgericht Aachen
- Germany. decision no. 43 O 70,95. dated 19.04.1996. in: Unilex Database.

78 Supreme Court. British Columbia - Canada. Mansonville Plastics (B.C.) Ltd. V. Kurtz
GmbH. 2003 BCSC 1298. decision no. C993594. dated 21.3.2003. in:http.//www.
yorku.casosgoode/cisg/cases/masonville htm. Hungarian Chamber of Commerce and
Industry Court of Arbitration. Arbitral Award no. VB,94124. dated 17.11.1995. in:
Unilex Database. China International Economic & Trade Arbitration Commission.
Arbitral Award no. CISG,1996,11. dated 27.2.1997. in. CISG Online.

7 Rechtbank van Koophandel. Hasselt - Belgium. decision no. AR 3641,94. dated 1.3.1995.
(Abstract). in: Unilex Database.

8 CLOUT case no. 554.

8t Rechtbank ‘s-Hertogenbosch - Netherlands. Malaysia Dairy Industries Pte. Ltd. v.
Dairex Holland BV. case no. 9981 /HAZA 95-2299. dated 2.10.1998. in: CISG Online.

97

jarain 11.indd 97 @ 10/20/08 8:07:56 AM



Sl s 2ais @ 5 1aa o Ay (608l s e oLy o ylo SalY oy yiiisS
Gax] LI T I el 2 2l sl 5« gaiieat] sLaia ¥ ds Mo 3o e Jalal

2 delindl Gmd dal 33 uads Cidgy L) G @Sl Bia 3 o ISy 2 Jaal 3;;

b Bl aldy sudl slaie¥l do s sue spued 4l Bla | Ll g ynill e 2
O o) e Ll s el 3301 Sais by 2 LT 3 ¥ i Ll 5 y359 .5 an gl
O AeSmll it g Ggmms c g TN 33 Amomy dile 33T (ya e s oy (g2l ald

B 32 o ymall Jyoms il YIS IS 2501 153 (ye o yumtl] 12a

G Cdtatf
B! IS AdLaka !
it o el o ey o L 23LE1 ye (V1) 3Ly gV 3,280 Lo yuis
el 3101 (ye a1 65l () i aoe s O gl ¢ ilel 301 (pe Lol Lils =
-~ - . g — . . . . - 85 - .
mj&gﬂd})}@ymjﬁ il .M‘%Mjﬁjsz -’-‘:’M‘J&.‘L

ol 30 Sl 2l sags s ol o o Wls g slaie ¥z dal 33l 2uas
~86:‘.--

8 China International Economic & Trade Arbitration Commission. Arbitral Award no.
CISG/1996,36. dated 8.8.1996. in: CISG Online.

% China International Economic & Trade Arbitration Commission. Arbitral Award no.
CISG/1996/16. dated 29.3.1996. CISG Online.

81. Zivilabteilung des Bundesgerichts — Switzerland. decision no. 4C.314,2006 /len. dated
20.12.2006. available on the internet at:http://www.cisg-online.ch/cisg/urteile,1426.
pdf.

8 Schlechtriem. Ibid. p. 174. Vanwijck-Alexanndre. Ibid. p. 358.

8 ICC Court of Arbitration. Arbitral Award no. 11849 of 2003. in: CISG Online: “The
obligation to open the letter of credit was a fundamental obligation of the Agreement
and in the circumstances the ]Buyern could not rely on the exeptio non adimpleti
contractus (Art. 71 CISG) as there was no apparent risk of a future breach by the
]Sellern of its obligations™.
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87 Schlechtriem. Ibid. p. 173. Hornung, in: Schlechtriem ; Schwenzer. Art. 71. pp. 660. 663.
Schnyder / Straub. Ibid. Rn 25. Fischer. Ibid. p. 216. Rowley. K.A.. A Brief History
of Anticipatory Repudation in American Contract Law. University of Cincinnati
Law Review. Vol. 69. 2001. pp. 565-639. at 634. Silveira. Ibid. pp. 5-6. 21. Yang. Ibid.
Seliazniova. Ibid. p. 128. vrs o glutl o 4l L 3uis

88 Schlechtriem. Ibid. p. 173. Strub. Ibid. p. 492. Hornung. in: Schlechtriem ; Schwenzer. Art.
71.p. 663. Haddad. Ibid. p. 172. Schnyder , Straub. Ibid. Rn 28. Honnold. Ibid. p. 488.
Rowley. Ibid. p. 631. fn. 372. Bennett. Ibid. p. 522. Huber. CISG Art. 71. Ibid. Rn. 10.
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89 Strub. Ibid. p. 492. Vanwijck-Alexanndre. Ibid. p. 359. von Ziegler. Ibid. pp. 353. 359.
Seliazniova. Ibid. pp. 118-119.

% Strub. Ibid. p. 490. Vanwijck-Alexanndre. Ibid. p. 359. Bennett. Ibid. p. 514.

% Schlechtriem. Ibid. p. 173. Fischer. Ibid. p. 211. von Ziegler. Ibid. p. 359. Silveira. Ibid. p. 3.
Haddad. Ibid. p. 173. Huber. CISG Art. 71. Ibid. Rn. 10.

*>Vanwijck-Alexanndre. Ibid. p. 360. Hammer. Ibid. p. 77. von Ziegler. Ibid. p. 359. Haddad.
Ibid. p. 173. Huber. CISG Art. 71. Ibid. Rn. 10.

%3 Strub. Ibid. p. 494. Vanwijck-Alexanndre. Ibid. p. 359. DiMatteo. Ibid. p. 415. von Ziegler.
Ibid. pp. 357. 359. Schnyder , Straub. Ibid. Rn 25. Huber. CISG Art. 71. Ibid. Rn. 10.
Fischer. Ibid. p. 211. Silveira. Ibid. p. 3. Yang. Ibid. Oberster Gerichtshof. Austria.
decision no. 2 Ob 328,97t. dated 12.2.1998. in: Unilex Databse
oo bl g2 51l (3aas von Ziegler. Ibid. p. 356. Haddad. Ibid. p. 174. Rowley. Ibid. p. 636 **
IV (o cgaliadl g 4 uiall e LYY

% Strub. Ibid. p.494. Hornung, in: Schlechtriem / Schwenzer. Art. 71. p. 663. Silveira. Ibid. p. 5.
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% Schlechtriem. Ibid. p. 173

*” Hornung. in: Schlechtriem / Schwenzer. Art. 71. p. 663.
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committed an anticipatory breach of contract in the sense of Art. 71 ff. CISG”.

' Hornung,. in: Schlechtriem ; Schwenzer. Art. 71. p. 662. Huber. CISG Art. 71. Ibid. Rn.
11.

1% Schlechtriem. Ibid. p. 171. Hammer. Ibid. p. 78. Hornung. in: Schlechtriem ; Schwenzer.
Art. 71. p. 662. Fischer. Ibid. p. 210. Silveira. Ibid. p. 4. Haddad. Ibid. p. 172. Schnyder
/ Straub. Ibid. Rn 31. Rowley. Ibid. p. 631. fn. 372. Bennett. Ibid. p. 516. Huber. CISG
Art. 71. Ibid. Rn. 11.
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1% Hornung, in: Schlechtriem ; Schwenzer. Art. 71. p. 662. Silveira. Ibid. p. 5. Schnyder
Straub. Ibid. Rn 31.
1% Vanwijck-Alexanndre. Ibid. p. 358. von Ziegler. Ibid. p. 363.
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Bennett. Ibid. p. 524

Y Hammer. Ibid. p. 77. Silveira. Ibid. p. 5. Bennett. Ibid. p. 524.

1% Hornung, in: Schlechtriem  Schwenzer. Art. 71. p. 662.

19 Silveira. Ibid. p. 5.

! Landsgericht Darmstadt - Germany. decision no. 4 O 101,00. dated 29.5.2001. available
on the Internet at: http.//www.cisg online/ch/cisg/urteile/686.htm.

"1 ICC Court of Arbitration — Zurich. Arbitral Award no. 8786 of 1997. in. Unilex
Databse. Oberlandsgericht Karlsruhe - Germany . decision no. 17 U 136,03. dated
20.7.2004. available on the internet at: http.//www.cisg-online.ch/cisg/ /urteile/858.
pdt Landsgericht Stendal - Germany. decision no. 22 S 234,94. dated 12.10.2000. in:
CISG Online. Landsgericht Hamburg - Germany. decision no. 419 O 48,01. dated
21.12.2001. available on the internet at: http.//www.cisg-online.ch/cisg/ /urteile/858.
pdf “Danach durfte die Klaegerin die Erfuellung ihrer Pflichten nicht aussetzen. zumal
sie selbst bereits zufor in Verzug greaten war”.
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Unilex Database.

116 Arbitral Award of the Tribunal of International Commercial Arbitration atthe Ukrainian
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'8 Hammer. Ibid. p. 80.

"yvonZiegler. Ibid. pp. 363. 364. Silveira. Ibid. p. 11. Gottwald. Insolvenzrechts-Handbuch.
§ 40. Aussonderung. 3" ed. 2006. Rn 76. Ganter. InsO § 47 Aussonderung. in:
Miinchener Kommentar Insolvenzordnung. 1*ed.. 2001. Rn 350. Hammer. Ibid. p. 97.
Hornung, in: Schlechtriem ; Schwenzer. Art. 71. p. 666.

2Vanwijck-Alexanndre. Ibid. p. 364. Haddad. Ibid. p. 184. Honnold. Ibid. p.491. Secretariat
Commentary. Article 62 of the 1978 draft (i.e. article 71 CISG). p. 53. n. 10.

2l Honnold. Ibid. p. 490. Silveira. Ibid. p. 10.

22 Huber. CISG Art. 71.Ibid. Rn. 13.
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2 Huber. CISG Art. 71. Ibid. Rn. 14.
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decided by the Second Intermediate People’s Court of Shanghai - People’s Republic of
China. on 22.6.1998. in: CISG Online.

1% Winship. Art. 71. Ibid. n. 3. von Ziegler. Ibid. p. 356. Silveira. Ibid. p. 20. Haddad. Ibid.
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Gerichtshof. Austria. decision no. 2 Ob 328,97t. dated 12.2.1998. in: Unilex Databse.

151 Netherlands Arbitration Institute. Arbitral Award no. 2319. dated 15.10.2002. in: Unilex
Database.

132 Strub. Ibid. p. 495. Hornung. in: Schlechtriem ; Schwenzer. Art. 71. p. 660. Schnyder
Straub. Ibid. Rn 61. Fischer. Ibid. p. 213. Yang. Ibid. Secretariat Commentary. Article
62 of the 1978 draft (i.e. article 71 CISG). p. 52. n. 8. Oberlandesgericht Braunschweig
- Germany. decision no. 2 U 27,99. dated 28.10.1999. in: Unilex Database.

153 Haddad. Ibid. pp. 190-191. Rowley. Ibid. p. 636. fn. 397. Honnold. Ibid. p. 485. Bennett. Ibid. p.

520.

154 Strub. Ibid. p. 495. Vanwijck-Alexanndre. Ibid. p. 360. Silveira. Ibid. pp. 8. 9. Honnold. Ibid.
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”Hornung. in: Schlechtriem ; Schwenzer. Art. 71. p. 667. Schnyder / Straub. Ibid. Rn 72.
1% Ganter. Ibid. Rn 349.

1% Schlechtriem. Ibid. p. 176. Gottwald. Ibid. Rn 77. Huber. CISG Art. 71. Ibid. Rn. 32.
160 Silveira. Ibid. p. 12.

'8 Schnyder / Straub. Ibid. Rn 73. Huber. CISG Art. 71. Ibid. Rn. 36.
162 Schlechtriem. Ibid. p. 176.

183 yon Ziegler. Ibid. p. 364.
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165 Bennett. Ibid. p. 520.

1% Amtsgericht Frankfurt - Germany. decision no. 32 C 1074/90-41. dated 31.1.1991.
available on the Internet at: http.//www.sisg__online.ch/urteile/34.html.

' Ganter. Ibid. Rn 350. von Ziegler. Ibid. p. 368.

1% Schnyder / Straub. Ibid. Rn 72. Ganter. Ibid. Rn 350. Gottwald. Ibid. Rn 77. von Ziegler.
Ibid. p. 363. Silveira. Ibid. p. 11. Bennett. Ibid. p. 520. Huber. CISG Art. 71. Ibid. Rn.
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1 Huber. CISG Art. 71. Ibid. Rn. 33. Hammer. Ibid. p. 81. Hornung. in: Schlechtriem ,
Schwenzer. Art. 71. p. 667. Silveira. Ibid. p. 11.

170Schlechtriem. Ibid. p. 176. Ganter. Ibid. Rn 351. Gottwald. Ibid. Rn 78. Hammer. Ibid. pp.
81. 99. Silveira. Ibid. p. 11. Secretariat Commentary. Article 62 of the 1978 draft (i.e.
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7! Hammer. Ibid. p. 99. Silveira. Ibid. p. 11. Honnold. Ibid. pp. 490. 491. Secretariat
Commentary. Article 62 of the 1978 draft (i.e. article 71 CISG). p. 53. n. 11.
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173 Vanwijck-Alexanndre. Ibid. p. 364. Huber. CISG Art. 71. Ibid. Rn. 33. Hammer. Ibid. p.

81. Hornung. in: Schlechtriem ; Schwenzer. Art. 71. p. 667. von Ziegler. Ibid. p. 363.

Bennett. Ibid. p. 521. Silveira. Ibid. p. 11. Honnold. Ibid. p. 490. Haddad. Ibid. pp.

184-185. Secretariat Commentary. Article 62 of the 1978 draft (i.e. article 71 CISG). p.
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174 Oberlandesgericht Koln - Germany. decision no. 27 U 58,95. dated 08.01.1997. in.
Unilex Database: “Die Prifung der Voraussetzungen des Zuriickbehaltungsrechts
nach Art. 71 CISG fallen in das Risiko der zuriickhaltenden Partei. die beim Fehlen
dieser Voraussetzung einen Vertragsbruch begeht”.

1751, Zivilabteilung des Bundesgerichts — Switzerland. decision no. 4C.314,2006 /len. dated
20.12.2006. available on the internet at:http.//www.cisg-online.ch,cisg/urteile;1426.
pdt. Huber. CISG Art. 71. Ibid. Rn. 28. Hammer. Ibid. p. 82. Silveira. Ibid. p. 17.
Schnyder / Straub. Ibid. Rn 7. Rn 74. Winship. Art. 71. Ibid. n. 1. Seliazniova. Ibid. p.
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176 Schnyder / Straub. Ibid. Rn 74.

177 von Ziegler. Ibid. p. 360. ¢ vy (o gilut g 51 3o 3all due VY (o c3oleadl oo 51 L Guan. Amitsgericht
Frankfurt. decision no. 32 C 1074,90-41. dated 31.1.1991. available on the Internet at:
http.//www.sisg online.ch/urteile/34.html

78 yon Ziegler. Ibid. p. 370. Ziirich Chamber of Commerce - Switzerland. Arbitral Award
no. ZHK 273,95. dated 31.5.1996. in: CISG Online.

17 Tribunal of International Commercial Arbitration at the Russian Federation Chamber
of Commerce and Industry - Russian Federation. Arbitral Award no. 104,1997. dated
25.5.1998. in: CISG Online.

180 Vanwijck-Alexanndre. Ibid. p. 361. Hammer. Ibid. p. 79. Hornung. in: Schlechtriem /
Schwenzer. Art. 71. p. 666.
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188 Oberster Gerichtshof — Austria. decion no. 4 Ob 179,05k. dated 8.11.2005. in: Unilex
Database. Tribunal of International Commercial Arbitration at the Russian Federation
Chamber of Commerce and Industry - Russian Federation. Arbitral Award no. 138,
2003. dated 24.5.2004. in: CISG Online. ICC Court of Arbitration. Arbitral Award no.
8547 of 1999. in: CISG Online.

1% Oberlandsgericht Frankfurt - Germany. decision no. 21 U 24,04. dated 6.10.2004. in.
CISG Online.

0 Hof van Beroep Gent - Belgium. decision no. 1997,AR,2235. dated 26.4.2000. in.
CISG Online: “Besides. obuyer] cannot reasonably allege that by its written notice
of 19 August 1991 obuyer] complied with its obligation under Art. 71(3) CISG. to
“immediately” inform the other party of the suspension of performance. since the
complaints of obuyer] concerned deliveries which had been performed respectively
more than fourteen months. and five months earlier”.

91 Landsgericht Stendal - Germany. decision no. 22 S 234,94. dated 12.10.2000. in: CISG
Online: “Mangels einer rechtzeitigen Mitteilung nach Erkennen der Méngel fehlt eine
Voraussetzung fiir die Ausiibung des Zurckbehaltungsrechts.... Die erstmals in der
Berufungsbegrndung vom 02.12.1999 enthaltene Erklarung ist nach einem Ablaufvon
drei Jahren verspatet”.
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192 Seliazniova. Ibid. pp. 131. 134.
13 Belarusian Chamber of Commerce and Industry International Court of Arbitration.
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von Ziegler. Ibid. p. 374. Huber. CISG Art. 71. Ibid. Rn. 35. Schnyder / Straub. Ibid. Rn 79. '*®

W e bttt s Yang, Ibid

% Haddad. Ibid. p. 192.

7 Schlechtriem. Ibid. p. 176. von Ziegler. Ibid. p. 372. Huber. CISG Art. 71. Ibid. Rn. 18.

Schnyder / Straub. Ibid. Rn 60. Landsgericht Stendal - Germany. decision no. 22 S 234,94.

dated 12.10.2000. in: CISG Online.

198 Fischer. Ibid. p. 214.

% Hornung, in: Schlechtriem  Schwenzer. Art. 71. p. 664.

20 Winship. Art. 71. Ibid. n. 12.

21 Schnyder / Straub. Ibid. Rn 57.

2 Seliazniova. Ibid. p. 132. Winship. Art. 71.Ibid. n. 10. 7 e gsbuall gy o35l 350oml 53050 5m3t ] s 2l
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204 Haddad. Ibid. p. 192.

25 Vanwijck-Alexanndre. Ibid. p. 362. Bennett. Ibid. p. 521. Huber. CISG Art. 71. Ibid. Rn.
2. ICC Arbitral Award. no. 8574 of 1996. in. Unilex Database.

206 Haddad. Ibid. p. 192.

27 Landgericht Berlin - Germany. decision no. 52 S 247,94. dated 15.9.1994. in: Unilex
Database: “Die gemafl Art. 71 CISG erforderliche Anzeige der Aussetzung ist im
Schreiben der Beklagten vom 8. Marz 1993 zu sehen. in dem sie die Annahme der
fehlerhaften Artikel verweigerte und deren Riickgabe anbot”.

28 Oberlandesgericht Hamm - Germany. decision no. 19 U 127,97. dated 23.6.1998. in:
http.//www.cisg-online.ch/cisg/ urteile/434. htm®” Landsgericht Stendal - Germany.
decision no. 22 S 234,/94. dated 12.10.2000. in: CISG Online: “Die Nichtzahlung allein
ersetzt ndmlich nicht die erforderliche Mitteilung oder Erklarung. den Restkaufpreis
bis zur ordnungsgemiss Erfiillung oder Nachlieferung zuriickzubehalten”.

219 Hof van Beroep Gent — Belgium. decision no. 1997,AR,2235. dated 26.4.2000. in: CISG
Online.
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@ 211 Landsgericht Darmstadt - Germany. decision no. 4 O 101,00. dated 29.5.2001. available
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Arbitration Institute. Arbitral Award no. 2319. dated 15.10.2002. in: Unilex Database.
Oberlandsgericht Karlsruhe - Germany. decision no. 17 U 136,03. dated 20.7.2004.
available on the internet at: http./,www.cisg-online.ch/cisg/ /urteile/858.pdf Tribunal
of International Commercial Arbitration at the Russian Federation Chamber of
Commerce and Industry - Russian Federation. Arbitral Award no. 302,1996. dated
27.7.1999.1in: .... CLOUT. Case397. ChinaInternational Economic & Trade Arbitration
Commission. Arbitral Award no. CISG/1989,02 0f 1989. in: CISG Online. Amtsgericht
Frankfurt - Germany. decision no. 32 C 1074,90 41. dated 31.1.1991. available on
the Internet at: http.//www.sisg online.ch/urteile/34.html. Landsgericht Stendal -
Germany. decision no. 22 S 234,94. dated 12.10.2000. in: CISG Online. Landgericht
Kassel. 1. Kammer fiir Handelssachen. Germany. decision no. 11 O 4261,94. dated
21.09.1995. available in the internet at:http./;www.cisg-online.ch/cisg/urteile/192.
htm. ICC Arbitral Award. no. 8574 of 1996. in: Unilex Database.
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213 Hammer. Ibid. p. 93. von Ziegler. Ibid. p. 371. Schnyder ; Straub. Ibid. Rn 38. Huber.
CISG Art. 71. Ibid. Rn. 19.
*“Huber. CISG Art. 71.Ibid. Rn. 19. Schlechtriem. Ibid. p. 176. Vanwijck-Alexanndre. Ibid.
p. 364. Hammer. Ibid. p. 87. Hornung, in: Schlechtriem ; Schwenzer. Art. 71. pp. 664.
667. von Ziegler. Ibid. p. 371. Schnyder , Straub. Ibid. Rn 76.
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27 Hornung. in: Schlechtriem s Schwenzer. Art. 71. p. 665.

28 Vanwijck-Alexanndre. Ibid. p. 363.

2 Vanwijck-Alexanndre. Ibid. p. 362. Schnyder ; Straub. Ibid. Rn 38.

20 Hornung. in: Schlechtriem ; Schwenzer. Art. 71. p. 665.

2! Oberlandsgericht Karlsruhe - Germany. decision no. 17 U 136,03. dated 20.7.2004.
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Database.
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