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Passage through the Green Belt (FINLAND v. DENMARK). ICJ Rep..( 1991). p.7. para. 14
Gary. op. cit.. p75. endnote 9; Thirlway. H.. The Law and Procedure of the International
Court of Justice (1960-1989). Part Twelve. British Year Book of International Law. (2001).
.pp-78-85
Eoln Llgudl Juall LeSme cundy (315505 aus 523eS11) 52361 unly) 2 2 Sl Uil g0 25 .
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Oud LaSamll @il YNV-T s cilmdis AeSall paliainl le 3udgl) 383150 LY 9a36SI Lgy cangin 3l Adsa!
2 Cadgll
CASE CONCERNING LEGALITY OF USE OF FORCE (YUGOSLAVIA v. UNITED >
STATES OF AMERICA). (1999). para. 20-25; CASE CONCERNING LEGALITY OF
USE OF FORCE (YUGOSLAVIA v. UNITED KINGDOM). (1999). para.26-37; CASE
CONCERNING LEGALITY OF USE OF FORCE (YUGOSLAVIA v. SPAIN). (1999).
para 33; CASE CONCERNING LEGALITY OF USE OF FORCE (YUGOSLAVIA v.
PORTUGAL). (1999). para. 40; CASE CONCERNING LEGALITY OF USE OF FORCE
(YUGOSLAVIAv.NETHERLANDS). (1999). para. 41; CASECONCERNING LEGALITY
OF USE OF FORCE (YUGOSLAVIA v. ITALY). (1999). para. 28; CASE CONCERNING
LEGALITY OF USE OF FORCE (YUGOSLAVIA v. GERMANY). (1999). para. 28; CASE
CONCERNING LEGALITY OF USE OF FORCE (YUGOSLAVIA v. FRANCE). (1999).
para. 28; CASE CONCERNING LEGALITY OF USE OF FORCE (YUGOSLAVIA v.
CANADA). (1999). para. 40; CASE CONCERNING LEGALITY OF USE OF FORCE
.(YUGOSLAVIA v. BELGIUM). (1999). para. 41
4 Fitzmaurice. G.. The Law and Procedure of the International Court of Justice 1951-
1955: Questions of Jurisdiction. Competence and Procedure. 34 British Yearbook of

International Law. (1958). p. 70; Merrills. op. cit.. p.86.
*#1Gary. op. cit.. p7
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#In the nuclear test cases the Court stated that “ Whereas for the purpose of the present
proceedings its suffices to observe that the information submitted to the Court.
including Reports of the United Nations Scientific Committee on the Effects of Atomic
Radiation between 1958 and 1972. does not exclude the possibility that damage to
Australia might be shown to be caused by the deposit on Australian territory of radio-
active fall - out resulting from such tests and to be irreparable; 30. Whereas in the light
of the foregoing considerations the Court is satisfied that it should indicate interim
measures of protection in order to preserve the right claimed by the Australia in the
Elresent litigation in respect of the deposit of radio —active fall- out on her territory ”.

uclear Tests (AUSTRALIA v. FRANCE). ICJ Rep. 1973; Nuclear Tests (New Zealand
v. France). ICJ Rep. 1973. Paired cases. p. 105. para. 29-30
. . N S el

Electricity Company of Sofia and Bulgaria. Anglo- Iranian Oil Company. Fisheries

Jurisdiction. and Iranian Hostages case cases .

’The Court stated that “ Whereas. in the present instance. the alleged breach by Turkey
of the exclusivity of the right claimed by Greece to acquire information concerning the
natural resources of areas of continental shelf. if it were established. is one that might be
“capable of reparation by appropriate means
Aegean Sea Continental Shelf (GREECE v. TURKEY). ICJ Rep. 1976. p. 11. para. 33.
1 ICJ Reports. (1951).n. 3.
>2ICJ Reports . (1972). p. 16. n.7. p. 16.
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>3 Gary. op. cit.. p72.

>* Gary. op. cit.. p72.

>>The Court held that “Whereas the measures which the Chamber contemplates
indicating. for the purpose of eliminating the risk of any future likely to aggravate or
extend the dispute. must necessarily include the withdrawal of the troops of both parties.
... and whereas in these circumstances the Chamber. . . .. are shortly to define the
detailed terms of the troop withdrawal which the Chamber considers it should indicate as
.(provisional measure”. The Frontier Dispute (Burkina Faso v. Mali). ICJ Reports. (1983
RITRCRURY

Case Concerning Application of the Convention on The Prevention And Punishment

Of The Grime of Genocide. (BOSNIA AND HERZEGOVINA v. YUGOSLAVIA (SERBIA
AND MONTENEGRO). (1993). p. . para.48. The Court stated that “. Whereas in its
request for theindication of provisional measures Bosnia-Herzegovina has also maintained
that the Court should exercise its power to indicate provisional measures with a view to
.=====preventing pp. 11-12.Para. 27
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the aggravation or extension of the dispute whenever it considers that circumstances so
require; whereas from the information available to the Court it is satisfied that there is
a grave risk of action being taken which may aggravate or extend the existing dispute
over the prevention or punishment of the crime of genocide. or render it more difficult
of solution”.
IR
CASE CONCERNING THE LAND AND MARITIME BOUNDARY BETWEEN
CAMEROON AND NIGERIA (CAMEROON v. NIGERIA). (1996). para. 42
3929 33 Ol OSe 1501 O 5o 2lasdl clel ¥ (38 bl (e oS Lingl &dgtl] Juaall 2aSime cialinl s
GlAS Gl ggedly dalad| A1y
CASE CONCERNING THE VIENNA CONVENTIONON CONSULAR e b
RELATIONS (PARAGUAY v. UNITED STATES OF AMERICA). (1998). para..
36-37; CASE CONCERNING THE VIENNA CONVENTION ON CONSULAR
RELATIONS(GERMANY v. UNITED STATES OF AMERICA). (1999). para. 23-
24; CASE CONCERNING ARMED ACTIVITIES ON THE TERRITORY OF THE
CONGO(DEMOCRATIC REPUBLIC OF THE CONGOv. UGANDA). (2000). para. 44.
> The Court held that “‘Whereas continuance of the situation the subject of the present
request exposes the human beings concerned to privation. hardship. anguish and
even danger to life and health and thus to a serious possibility of irreparable harm’
U.S. Diplomatic and Consular Staff in Tehran (U.S.A. v. IRAN). ICJ Rep.. (1979). p.
17.. para.42
TRCUN
CASE CONCERNING THE VIENNA CONVENTIONON CONSULAR
RELATIONS(PARAGUAY v. UNITED STATES OF AMERICA). (1998). para. 37;
5 (e RSl prias Lo yls 13 my sty Y alae W) @S> il dege s ave Ol 65 Adgall Juall 2eSme 0 s
JUN -V PO N PO
CASE CONCERNING Avena and Other Mixecan Nationals. (Mexico v. .
U.S.A)). (2003). para. 54.
Lealalis ¢ 5 Lo o guals L 509 3otmatll li¥ll s 152 IS0 g s 2 Bdgall Jusall LeSma 0l e (6509
dme o Ll Bgamdl Il oo ¥ O oy 4o Sl L3l SLastl o] Leie (in 18 Bdlemdl clelpa W1 (52
(gseall 2 g1l
Gray. op. cit.. p. 74.
e a3 Al U35 (e 5l 903 2 Gl i le AaSnll ST L3y
.Passage through the Green Belt (FINLAND v. DENMARK). ICJ Rep..(1991). p. 8. para. 16
*’Military and Paramilitary Activities in and against Nicaragua (NICARAGUA v. U.S.A.).
ICJ Rep. (1984). p. 22. para. 2.
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»Gray. Ibid. p. 71

*8. The PICJ stated that ‘Considering that the request of the German Government cannot
be regarded as relating to the indication of measures of interim protection. but as
designed to obtain an interim judgment in favour of a part of the claim formulated in
the Application’ Chorzow Factory case. PCIJ Ser. A no. 12. p. 10

% The court said that “Whereas. accordingly. the interim measures asked for would result
in general suspension of the agrarian reform in so far as concerns Polish nationals
of German race. and cannot therefore be regarded as solely designed to protect the
subject of the dispute and the actual object of the principal claim. ... . Whereas in
these circumstances. the Court. .. .. confinesitself to the statement that the request for
interim measures now before it is not in conformity with the provisions of Article 41
of its Statute” PCIJ Ser. A/B no. 58. Order of 29 July 1933. pp7- 8.
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(Ibid. p. 11.  ( declaratory judgment s i @S> le Syl
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¢! The court sated that “Whereas the fact that the Government of Pakistan now asks the ALY WAL
Court to postpone further consideration of its request for the indication of interim
measures signifies that the Court no longer has before it a request of interim measures
which is to be treated as a matter of urgency; and whereas the Court is not therefore
called upon to pronounce upon the said request”

.(ICJ Reports. (1973). p.330. para. 14. Trial of Pakistani Prisoners of War (PAKISTAN v. INDIA
“l1as b
Passage through the Green Belt (FINLAND v. DENMARK). IC] Rep..( 1991). pp.
9-11. para. 23-30
2 4ilentl clelya ¥ gl Jlomaia¥l do i 3155 e Adsall Joall 2eSme oS a3y

CASE  CONCERNING THE VIENNA CONVENTIONON CONSULAR
RELATIONS (PARAGUAY v. UNITED STATES OF AMERICA). (1998). para.
35; CASE CONCERNING THE VIENNA CONVENTION ON CONSULAR
RELATIONS(GERMANY v. UNITED STATES OF AMERICA). (1999). para. 22.

62 The Court summarized its order by saying that In the Interhandel case (Switzerland v. the
United States of America). the Court found that there was no need to indicate interim
measures of protection . .. The decision made by the Court relied upon a statement of
October 19th by which the Government of the United States declared that it was not
taking action at the present time to fix a time schedule for the sale of the shares in

3 The Court held that ‘ and whereas it is not to be presumed that either State will fail
to heed its obligations under the Charter of the United Nations or fail to heed the
recommendations of the Security Council addressed to them with respect to their
present dispute’. Aegean Sea Continental Shelf (GREECE v. TURKEY). IC] Rep. 1976.
p- 13. para. 41 question.] Interhanndel (SWITZERLAND v. U.S.A.). IC] Reports.
(1957).p 105
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¢ The Court held that ‘Whereas. furthermore. an indication of the measures requested by
Libya would be likely to impair the rights which appear prima facie to be enjoyed by
the United States by virtue of Security Council resolution 748 (1992)’ Case Concerning
questions of Interpretation and Application of the 1971 Montreal Convention Arising
From The Aerial Incident At Lockerbie. (LIBya v. United States of America). (1992) .

. . para4l.
651\ferr11)llsk J.. International Dispute settlement. 2"ded. Cambridge University
Press. (1991). p. 117.
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5The Court held that “ Whereas the circumstances relied on by the Congo. which in its
view require the indication of such discharge. are set out as follows in the request
submitted on 17 October 2000:

“tlhe disputed arrest warrant effectively bars the Minister for Foreign Affairs of the
Democratic Republic of the Congo from leaving that State in order to go to any other
State which his duties require him to visit and. hence. from carrying out those duties”;
Whereas. following the Cabinet reshuffle of 20 November 2000. Mr. Yerodia Ndombasi
ceased to exercise the functions of Minister for Foreign Affairs and was charged with
those of Minister of Education. involving less frequent foreign travel; and whereas it
has accordingly not been established that irreparable prejudice might be caused in
the immediate future to the Congo’s rights nor that the degree of urgency is such that
those rights need to be protected by the indication of provisional measures”. para.
71-72.

7 Para. 10.
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% The Court held that “‘Whereas. the provisional measures . .. only justified if there is
urgency in the sense that action prejudicial to the rights of either party is likely to be
taken before a final decision is given’ Passage through the Great Belt (FINLAND v.
DENMARK). ICJ Rep.. (1991). p.9. para. 23.
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% The court held that “ Whereas the power of the Court to indicate provisional measures
under Article 41 of its Statute is intended to preserve the respective rights of the
parties pending its decision. and presupposes that irreparable prejudice shall not be
caused to rights which are the subject of a dispute in judicial proceedings; whereas
it follows that the Court must be concerned to preserve by such measures the rights
which may subsequently be adjudged by the Court to belong either to the Applicant.
or to the Respondent; and whereas such measures are only justified if there is urgency;
Whereas the Court will not order interim measures in the absence of “irreparable
prejudice . . . to rights which are the subject of dispute . . .” (Nuclear Tests (Australia v.
France). Interim Protection. Order of 22 June 1973. I.C.J. Reports 1973. p. 103; United
States Diplomatic and Consular Staff in Tehran. Provisional Measures. Order of 15
December 1979. I.C.J. Reports 1979. p. 19. para. 36; Application of the Convention on
the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina
v. Yugoslavia (Serbia and Montenegro)). Provisional Measures. Order of 8 April
1993. I.C.J. Reports 1993. p. 19. para. 34); Whereas the execution of Mr. Breard is
ordered for 14 April 1998; and whereas such an execution would render it impossible
for the Court to order the relief that Paraguay seeks and thus cause irreparable harm
to the rights it claims” CASE CONCERNING THE VIENNA CONVENTIONON
CONSULAR RELATIONS (PARAGUAY v UNITED STATES OF AMERICA). IC]
Reports. (1998). para. 35-37; CASE CONCERNING THE VIENNA CONVENTION
ON CONSULAR RELATIONS (GERMANY v. UNITED STATES OF AMERICA).
(1999). para. 22-24.

"The Court held that “Whereas. in the view of the rules and time- limits governing the
granting of clemency and the fixing of execution dates in a number of the states of the
United States. the fact that no such dates have been fixed in any of the cases before the
Court is not per se a circumstances that should preclude the Court from indicating
provisional measures” . CASE CONCERNING Avena and Other Mexican Nationals.
(Mexicov. U.S.A.). (2003). para. 54.
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7#“The Court held that “ Whereas. following the Cabinet reshuffle of 20 November 2000.
Mr. Yerodia Ndombasi ceased to exercise the functions of Minister for Foreign Affairs
and was charged with those of Minister of Education. involving less frequent foreign
travel; and whereas it has accordingly not been established that irreparable prejudice
might be caused in the immediate future to the Congo’s rights nor that the degree of
urgency is such that those rights need to be protected by the indication of provisional
measures” para. 72.

®Denunciation OF The Treaty OF November 1865 between China and Belgium case .
PCI]J Ser. A no. 8. Order of 8 Jan. (1927). pp.7-8

”7'The Court stated that ‘ the object of the measures of interim protection to be indicated
in the present case must be to prevent any rights of this nature from being prejudiced’.
Ibid. p. 7.
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78 Ibid. p. 7.

210

jarain 11.indd 210 @ 10/20/08 8:08:15 AM



1 TEEEE @® | I | [

(293! Asme ER{PT RV W FR S O HI

|

~

280 23051 sasil] @ Al Auelall 2l 5 50a Lgad Les Lgadl 33,1501 claglal
79 Lanell 5t 3es oo e Adlaion) daiiea ¥ g ill cile Lai¥l

20540 (el

s Jae g53y Adlain | Gle L Al @lel )23 (250 Ol ol IS Gle <L
Lelid (pag axdgudl Juall daSma Jd (po Laiin (Sl (1S do Dol (8000 ¥ 1) puis sy
303 2 Ayl Juall LaSma 535 Ol IV OIS @ (pag - Adgotll Joall a1 28l
sl oy id e slias (258 anes Akl il a2 ¥l (o d [Sazly w5235
s Mol (e W) s iy (5!

2 cdat
Aile> Olslpal (0 pde AeSndl i 38 Ao pdal 6 51 Ol

oIS 6l Sl iyl Juadl deSoel A5laall Glgud! e slig Luly 2 asg
BaSnll ald G M ealiagath Loy /el e (aally (Sl Geaml) ol
o uLw;Y\ PRV-PIRPTYNL| g 990 2 Layl,8 Hlusl

7 The court ordered as provisional measures the protection of the following rights. “I. As
regards nationals :

1- aright on the part of any Belgian who may havelost his passport or have committed some
offence against the law. to be conducted in safety to the nearest Belgian consulate.

2- Effective protection of Belgian missionaries who have peacefully proceeded to
the interior of the country; in general. protection of Belgians against any insult or
violence.

3- A right on the part of any Belgian who may commit a crime against a Chinese or
any other offence against the law. not to be arrested except through a consul. nor to
be subjected. as regards the execution of any penalty involving personal violence or
dures. to any except the regular action of Belgian law;

..III. As regards judicial safeguards : A right on the part of physical and moral persons of
Belgian nationality to have any legal proceedings to which they may be parties before
Chinese authorities heard by the modern courts. in conformity with the modern codes
of law ....with right of appeal. in accordance with the regular legal procedure and

with the assistance of advocates and interpreters chosen by them and duly approved by
the said courts”. Ibid. pp. 7-8.
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19 The Court states that “In this respect. no distinction can be drawn between acts performed
by a minister for foreign affairs in an official” capacity. and those claimed to have
been performed in a “private capacity”. or . .... Between acts performed before the
person concerned assumed office as Minister for Foreign affairs and acts committed
during the period of office. Thus if a Minister for foreign affairs is arrested in another
state on a criminal charge. he or she is clearly thereby prevented from exercising the
functions of his or her office. The consequences of such impediment to the exercise
of those official functions are equally serious. regardless of whether the Minister for
Foreign Affairs was at the time of arrest. present in the territory of the arresting state
on an official” visit or a “private” visit. regardless of whether the arrest relates to acts
allegedly performed before the person became the Minister for Foreign Affairs or to
acts performed while in office. and regardless of whether the arrest relates to alleged
acts performed in an official” capacity or a “private” capacity. Furthermore. even the
mere risk that. by traveling to or transiting another state a Minister for Foreign Affairs
might be exposing himself or herself to legal proceedings could deter the Minister from
traveling internationally when required to do so for the purpose of the performance of
his or her official functions”. para. 55.

" Para.55.

12Cassese. op. cit.. p. 855; Wirth. Steffen. Immunity for core crimes? The ICJ’s Judgment in
the Congo v. Belgium Case. 13 European Journal of International Law. (2002) p.889.
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A. Official Documents:
— Arrest Warrant of 11 April 2000 (Democratic Republic of the
Congo v. Belgium) (2000-2002)
—Separate opinion of President Guillaume
-Dissenting opinion of Judge Oda
-Separate opinion of Judge Koroma.
-Separate opinion of Judges Higgins. Kooijmans and Buergenthal
-Dissenting opinion of Judge Al-Khasawneh
-Dissenting opinion of Judge ad hoc Van den Wyng
All said documents can be fined at:
/ http: / /www.icj-cij.org/icjwww /idocket /iCOBE /iCOBEframe.
htm

B. Books

- Akehurst. Michael. A Modern Introduction To International Law.
Second Edition. George Allen Unwin LTD. London. (1971).

- Bowett. D.. The Law of International Institutions. First Edition.
Methuen & Co. LTD. London. (1964).

- Brownlie: Ian. Principles of Public International Law. Fourth
Edition. Clarendon Press. Oxford. (1990).

-Gray. Christine. Judicial Remedies in International Law.
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Clarendon Press. Oxford. (1990).

— Merrills. J.. International Dispute settlement. 2™ ed. Cambridge
University Press. (1991).

Roberts. A.. & Guelff. R.. Documents on the Laws of War. Second
Edition. Clarendon press. Oxford. (1989).

-Shaw. M.. International Law. Third Edition. Grotius Publication.
Cambridge. (1991).

-Strake . J.. Introduction to International Law. Tenth Edition.
Butterworths. London . (1989).

— Wallace. R.. International Law. Second Edition. Sweet &
Maxwell. London. (1992).
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C. Article
- Cassese. Antonio. When May Senior State Officials Be Tried for
@ LO14 International Crimes ¢ Some Comments on the Congo v. Belgium
Case. 13 European Journal of International Law. September
(2002). pp.853-875.

- Fitzmaurice. The Law and Procedure of the International Court
of Justice 1951-1955: Questions of Jurisdiction. Competence
and Procedure. 34 British Yearbook of International Law.
(1958). pp. 8-138.

- Frulli. Micaela. The ICJ Judgement on the Belgium v. Congo
Case (14 February 2002): a Cautious Stand on Immunity from
Prosecution for International Crimes. 3 German Law Journal.
March (2002). http://www.germanlawjournal.com/article.
php¢id=138

- Heidi. Altman. The Future of head of State Immunity: The case
against Ariel Sharon. April (2002). pp.1-28.

- Kelsen. H.. Collective and Individual Responsibility in
International Law with Particular Regard to the Punishment of
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War Criminals. 31 CAL. L. REV.. (1943). .p. 530.

- Merrills. J.. Interim Measures of Protection and The Substantive
Jurisdiction of the International Court. 36 Cambridge Law
Journal. (1977). pp. 86-109.

- Radulovi¢ . Drago. LEGALITY AND LEGITIMACY OF
THE TRIBUNAL FOR THE PROSECUTION OF PERSONS
SUPPOSED TO BE RESPONSIBLE FOR SERIOUS
VIOLATIONSOFTHEINTERNATIONALHUMANITARIAN
LAW COMMITTED IN THE TERRITORY OF FORMER
YUGOSLAVIA (THE HAGUE TRIBUNAL) . FACTA
UNIVERSITATIS Series: Law and Politics Vol. 1. (2000). pp.
525 -539

-Spinedi. Marina. State Responsibility v. Individual Responsibility
for International Crimes: Tertium Non Dature. 13 European
Journal of International Law. September . (2002) pp. 895-
899.

~ Summers. Mark. IMMUNITY OR IMPUNITY? THE
POTENTIAL EFFECT OF PROSECUTIONS OF STATE
OFFICIALS FOR CORE INTERNATIONAL CRIMES IN
STATES LIKE THE UNITED STATES THAT ARE NOT
PARTIES TO THE STATUTE OF THE INTERNATIONAL
CRIMINAL COURT. . Brook J. I. L.. Vol. 31. (2006). pp.
463-493.

Thirlway. H.. The Law and Procedure of the International Court
of Justice (1960-1989). Part Twelve. British Year Book of
International Law. (2001). pp. 37-181.

- Watts. Arthur. The Legal Position in International Law of Heads of
States. Heads of Governments and Foreign Ministers. RECUEIL
DES COURS. Volume 247.(1994-111). pp. 9-130.

~Wirth. Steffen. Immunity for core crimes¢ The ICJ s T udgment in
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the Congo v. Belgium Case. 13 European Journal of International
Law. September . (2002) pp. 877-899.

- Zappala. S.. Do Heads of State in Office Enjoy Immunity from
Jurisdiction for International Crimes?¢ The Ghaddafi Case Before

the French Cour de Cassation. 12 EUROPEAN JOURNAL OF
INTERNATIONAL LAW. (2001). p. 595-612.
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